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This is an appeal filed by the assessee against the order of Id.
CIT(A)-2, Jaipur dated 30.03.2016 for the Assessment Year 2007-08
wherein the assessee has taken the following grounds of appeal:

"1. In the facts and circumstances of the case and in law, the /d.
CIT(A) has erred in confirming the action of the Ild. AO in
reopening the assessment U/s 147 of the Income Tax Act, 1961.
The action of the Id. CIT(A) is illegal, unjustified, arbitrary and
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against the facts of the case, Relief may please be granted by
qguashing the reassessment proceedings being illegal and without
any basis.

2. In the facts and circumstances of the case and in law, the /d.
CIT(A) has erred in confirming the action of the Id. AO in making
assessment u/s 144 of Income Tax Act, 1961. The action of the
/d. CIT(A) is illegal, unjustified, arbitrary and against the facts of
the case. Relief may please be granted by quashing the
reassessment proceedings being illegal and without any basis.

3. In the facts and circumstances of the case and in law, the /d.
CIT(A) has erred in confirming the action of the Id. AO by adding
to the extent of Rs. 4,00,000/- out of total addition of Rs.
14,80,000/- as unexplained expenditure U/s 69 of the Income
Tax Act, 1961. The action of the CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. Relief may please be
granted by deleting the addition of Rs. 4,00,000/-"

2. Firstly, it is noted that there is a delay in filing the appeal by the
assessee. In this regard, the assessee has filed an application supported
by an affidavit stating that she was not fully aware of legal procedure
under the Income Tax Act and was dependent on her Chartered
Accountant for the necessary support with regard to the proceedings
under the Income Tax Act. It was submitted that the said Chartered
Accountant was not regularly appearing before the Income Tax
authorities and as a result, in the matter for the year under
consideration and also for the subsequent year, the case was decided
ex-parte and no compliance was made by the CA who was entrusted
with such responsibility. It was further submitted that the assessee was
not aware of order passed by the Id. CIT(A) for the impugned

assessment year, however, the same came to her notice when she was
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approached by the Department for receiving the order of the
subsequent year and for the purpose of levy of penalty U/s 271(1)(c)
of the Act. It was further submitted that she has since changed her CA
and appointed an Advocate to take care of her tax matters. It was
accordingly submitted that Income tax being a complex subject and lack
of its knowledge constitutes a reasonable cause for the delay in filing
the appeal and delay so occured in filing the appeal may be condoned.
In support, reliance was placed on the decision of Hon’ble Madras High
Court in case of M/s Hosanna Ministries vs. ITO(E) in ITA No. T.C.A. No.
3 of 2017 dated 07.03.2017 and the decision of the Hon’ble Supreme
Court in case of Collector, Land Acquisition vs. Mst. Katiji 167 ITR 471.

3. The Id. DR is heard who has objected to the application filed by
the assessee for seeking condonation of delay. It was submitted that no
reasonable cause has been submitted by the assessee for the delay in
filing the appeal and accordingly, condonation of application should not

be accepted.

4. We have heard the rival contentions and perused the material
available on record. We find that the assessee had engaged a chartered
accountant and due to laxity on part of the chartered accountant as so
claimed, the assessment order was passed ex-parte qua the assessee.
Further, during the appellate proceedings, it is noted that shri Ashok
Kumar Kanodia CA has appeared before the Id CIT(A) and has filed
written submissions and the matter was also discussed with him.
Therefore, the plea of the assessee can be accepted to the extent of

assessment proceedings and not before the Id CIT(A) as she was duly
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represented before the Id CIT(A) through her Chartered Accountant.
Further, the assessee has contended that she became aware of the
order of the Id CIT(A) only when the department decided to proceed
against her in terms of penalty proceedings. That is, she was not
aware of the order of the Id CIT(A) till then. It is observed that the
address for communication as given in Form 35 and the assessee’s
address are the same which is 107, Dwarkapuri Ramnagariya,
Jagatpura. It is therefore not the case of the assessee that the same is
not her address or she has shifted to another residence. Further, if we
look at the affidavit, the contention so taken is not supported by the
affidavit. In her affidavit, she has admitted that the order of the Id
CIT(A) was served on her on 30.03.2016. Therefore, non-receipt of the
order of the Id CIT(A) is not in dispute and thus, the same cannot be a
ground for condonation of delay which was filed with a delay of 334
days. The other reason stated in her affidavit that due to lack of
knowledge of tax laws, it has resulted in delay in filing the appeal again
cannot be accepted. Firstly, ignorance of tax laws cannot be accepted
as an excuse for non-filing of an appeal. Secondly, by assessee’s own
admission, she has changed her chartered accountant and has sought
the services of an advocate to help her with the tax matters. Therefore,
when she is assisted by an advocate, again taking a plea of ignorance
of tax laws cannot be accepted. Besides the aforesaid contentions,
there is nothing further explanation which has been submitted in
support of demonstrating reasonable cause on part of the assessee to
explain the inordinate delay of 334 days of filing the subject appeal
from date of receipt of the order of the Id CIT(A).
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5. Here, we refer to the decision of the Hon'ble Supreme Court in
the case of Vedabai alias Vaijayanatabai Baburao Patil vs Shantaram
Baburao Patil & Ors (2002) 253 ITR 798 where it was held that while
exercising discretion, distinction should be made between a case where
the delay is inordinate and a case where the delay is of a few days,
which may deserve a liberal approach. The exercise of discretion, their
Lordships observed, would depend on the facts of each case and no
hard or fast rule can be laid down in this regard. In the said case, the
application for condonation of delay in filing the appeal was 7 days. In
the case of Ganga Sahai Ram Swarup vs ITAT (2004) 271 ITR 512 (All),
the delay was of 12 days in filing the appeal and it was held therein that
a liberal view ought to be taken, as there was a delay of only a very
short period. Even in the decision on the issue of condonation in case of
Collector, Land Acquisition vs MST Katiji 1987 AIR 1353, 1987 SCR (2)
387 where the Hon'ble Supreme Court laid down that Courts should
take a liberal and practical approach in exercising its discretionary

powers of condonation of delay, the delay was of 4 days only.

6. The assessee in her averments has not made out any case that
there was a reasonable cause which being beyond the control of the
assessee, prevented her from filing the appeal in time before the
Tribunal. The delay cannot be condoned merely because the assessee's
case calls for sympathy or merely out of benevolence. For the exercise
of discretion in condoning the delay, it must be established beyond the
shadow of doubt that the assessee was diligent and was not guilty of
negligence on her part. Sufficient cause as contemplated in the

limitation provisions must be a cause which is beyond the control of the
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assessee. In the factual matrix of the present case, in our view, it is
clearly established that the delay was due to the negligence and
inaction on the part of the assessee, which could have been avoided by
the assessee if she had exercised due care and attention. Therefore in
our opinion, in the factual matrix of this case, there exists no sufficient
and reasonable cause for the inordinate delay of 334 days in filing the
subject appeal. In coming to this finding, we draw support from the
decisions of the Hon'ble Supreme Court in the case of MST Katiji
(supra), Vedabai alias Vaijayanatabai Baburao Patil (supra), and of the
Hon'ble Allahabad High Court in the case of Ganga Sahai Ram Swaroop
(supra). The decision in case of M/s Hosanna Ministries cited by the
assessee has been duly considered and we find that the factual matrix
different therein and it was a case where the assessee sought the
advice of a professional and on whose advice the assessee came to
know that the order of rejection made by the Id CIT under section 12AA
was appellable. In the present case, the assessee was duly supported
by a chartered accountant during the appellate proceedings before the
Id CIT(A) and then by an advocate before us and she was fully aware of
the filing requirements of the present appeal. In this view of the matter,
we are of the view that, in the case in hand, the cause of substantial
justice would not be served by condoning the inordinate delay of 334
days in filing the appeal for which no cogent reasons have been given.
We accordingly reject the petition for condonation of delay.
Consequently, the assessee appeal is not admitted for adjudication on

merits and is dismissed in limine.
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Order pronounced in the open Court on 25/09/2018.
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